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Des Moines County Attorney’s Office
Check Offender Program

Dear Citizen:
As a service to you, the Des Moines County Attorney’s Office has implemented a Check Offender Program, and I encourage you to use this free program. My staff and I are committed to holding bad check writers accountable for their actions.

[bookmark: _GoBack]Lisa K. Schaefer
Des Moines County Attorney

	
The following policies need to be followed in connection with prosecution for bad check thefts in Des Moines County.  

1. The Des Moines County Attorney’s Office is solely responsible for decisions relating to prosecution of bad checks.  The Des Moines County Attorney’s Office makes no promise, express or implied, that any check will be prosecuted, nor does the Des Moines County Attorney’s Office offer any guarantees.

2. Theft by bad check occurs only when property or service is obtained in exchange for a check and the issuer of the check knows the check will not be paid when presented.  The issuance of a bad check in payment on an open account or as payment for an existing debt does not constitute a theft under §714.1(6) of the Code of Iowa.

3. Criminal prosecution or the threat of criminal prosecution will not be used solely to obtain an advantage in a civil matter, (Iowa Code of Professional Responsibility, rule DR7-105).

4. Requests for prosecution in bad check cases are to be submitted within 120 days from the date of issuance of the check, once certified letter has been sent. Prosecution will be declined if not submitted for prosecution within 120 days of the date of issuance of the check.

5. The complainant or a representative is required to personally appear at the Des Moines County Attorney’s Office to present checks and documents for prosecution.  The Des Moines County Attorney’s Office will review all checks for prosecution.

6. Requests for prosecution will be processed no sooner than thirty days after written demand for payment has been made, except in extraordinary circumstances.  Requests shall be accompanied by an Affidavit for use in bad check charges using a form provided by the County Attorney’s Office, to which the following must be attached: photocopies of the check, as well as bank documentation showing presentation and non-payment of the check, written demand for payment, and proof of service by copy of a green card served by certified mail. The affidavit must be completed before presentation and signed before a notary public.


7. The following are prerequisites for the filing of theft complaints based upon bad check complaints.

A.	Copy of original check issued, (front and back of check need to be copied), and the original check for examination only.

B.	Bank documentation showing that the check was presented for payment and was not paid when presented.  On closed accounts the check can be presented once; Non-sufficient funds checks must be presented twice.

C. Identity of the individual who received the check and the date and place where the check was received.
	
D. Identity of the person giving the check, to include at minimum all the following;

		1.	Name

		2.	Address

		3.	Date of Birth

4.	Driver’s License Number or Social Security Number

5.	Name of employee who is accepting check.

E.  Written demand for payment of dishonored check to be served by certified mail.  If certified letter has been received and green card is sent back to you, you must wait 10 days before presenting to our office.  If the letter comes back after 2 times presented by the post office, the check can be brought to our office at that time.

8. Once a request for prosecution has been made, the victim shall not accept partial or full payment on the check directly from the person who issued the check.  Restitution by the person issuing the check shall be made through the office of the Des Moines County Attorney.  The Des Moines County Attorney’s Office will notify the victim/merchant when restitution has been made so that the victim/merchant can pick up the restitution at the Des Moines County Attorney’s Office.  Acceptance of payment by the victim for checks, which have been presented for prosecution, may result in refusal to prosecute future bad check cases submitted for prosecution by the victim.
9. A criminal complaint is approved, filed and prosecuted solely by the office of the Des Moines County Attorney and not by individuals.  The complaining witness does not have the right or power to dismiss a criminal complaint once filed.

10. In cases where criminal charges have been filed and a defendant has received notice of the complaint by arrest or notice to appear, criminal charges will not be dismissed based solely upon defendant’s offer to make restitution and pay the court costs.  It is the policy of the County Attorney’s Office that criminal charges shall not be filed solely for the purpose of obtaining restitution in bad check cases.

11. The complaining witness shall agree to voluntarily appear at trial without the necessity of subpoena upon receipt of the notice of trial, or the case will be dismissed with the request that costs be assessed against the complaining witness who fails to appear.  If complaining witnesses are not available for trial, or if a change in trial date is required, the County Attorney’s Office shall be notified immediately.

12. Service charges not exceeding $20.00, plus actual costs for serving notice of demand for payment of dishonored checks, will also be requested based upon verification of those charges from the victim.
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1/2018
CERTIFIED NOTICE

TO:                                 _________________________       		   DATE: 			

                                    		_____________________________	        

     ____________________                                  			  

CHECK DATED:                		 IN THE AMOUNT OF $      			  

DRAWN ON                  		             ______________________________                  		            
(NAME AND ADDRESS OF BANK)									

													

MADE PAYABLE TO:                		                 		 		       
BEARING THE SIGNATURE OF    	      			      			       
HAS BEEN REFUSED PAYMENT BECAUSE OF      				           		 

CHECK:                 		____________       	VERY TRULY YOURS,
CHECK CHARGES:        			   							  
CERTIFICATION:              	______________	   	ADDRESS: 	___			______
TOTAL:                                 										

THE IOWA CHECK LAW
Iowa Code Section 714.1(6)
A person commits Theft when the person makes, utters, draws, delivers, or gives any check, share draft, draft, or written order on any bank, credit union, person or corporation, and obtains property, the use of property, including rental property, or service in exchange therefore, if the person knows that such check, share draft, draft, or written order will not be paid when presented.

Whenever the drawee of such instrument has refused payment because of the insufficient funds, and the maker has not paid the holder of the instrument the amount due thereon within ten days of the maker's receipt of the notice from the holder that payment has been refused by the drawee, the court or jury may infer from such facts that the maker knew that the instrument would not be paid on presentation.  Notice of refusal of payment shall be by certified mail, or personal service in the manner prescribed for serving original notices.

Whenever the drawee of such instrument has refused payment because no account with the drawee, the court or jury may infer from such fact that the maker knew the instrument would not be paid on presentation.

THE PENALTIES
IOWA CODE SECTIONS 714.2, 902.9(3)&(4), and 903.1 (1)&(2) respectively provide as follows:

Value Exceeding TEN THOUSAND DOLLARS is a CLASS C FELONY, punishable by up to TEN YEARS IMPRISONMENT, and a fine of at least ONE THOUSAND DOLLARS but not more than TEN THOUSAND DOLLARS.

Value Exceeding ONE THOUSAND DOLLARS but not exceeding TEN THOUSAND DOLLARS is a CLASS D FELONY, punishable by  up to FIVE YEARS IMPRISONMENT, and a fine of at least SEVEN HUNDRED FIFTY DOLLARS but not more than SEVEN THOUSAND FIVE HUNDRED DOLLARS.

Value Exceeding FIVE HUNDRED DOLLARS but not exceeding ONE THOUSAND DOLLARS in an AGGRAVATED MISDEMEANOR punishable by up to TWO YEARS IMPRISONMENT and a fine of at least SIX HUNDRED TWENTY-FIVE DOLLARS, but not exceeding SIX THOUSAND TWO HUNDRED FIFTY DOLLARS.

Value Exceeding TWO HUNDRED DOLLARS but not exceeding FIVE HUNDRED DOLLARS is a SERIOUS MISDEMEANOR punishable by up to ONE YEAR IMPRISONMENT and/or a fine of at least THREE HUNDRED FIFTEEN DOLLARS, but not exceeding ONE THOUSAND EIGHT HUNDRED SEVENTY-FIVE DOLLARS.

Value Not Exceeding TWO HUNDRED DOLLARS is a SIMPLE MISDEMEANOR, punishable by IMPRISONMENT OF up to THIRTY DAYS and/or a fine of at least SIXTY-FIVE DOLLARS but not exceeding SIX HUNDRED TWENTY FIVE DOLLARS.
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AFFIDAVIT OF PROBABLE CAUSE
INSUFFICIENT FUNDS CHECK


STATE OF IOWA			)
					)  SS.
COUNTY OF DES MOINES 		)

	I, the undersigned, being duly sworn, state that the following facts are known by me or were told to me by other reliable persons and form the basis for my belief that the Defendant committed the crime of Theft by Check, in violation of Iowa Code Section 714.1 (6), in Des Moines County, Iowa:

1.	On the _______ day of ________________________, _______, ____________________________, an employee of ________________________________ received from ________________________________ the Defendant, a check containing the following information:
	a.	Name of Bank: ____________________________________________
	b.	Payable to: _______________________________________________
	c.	Date of check: ______________________________check # ________

2.	This check was returned unpaid with a notation that the check was issued on an account which:
	a.	Contained insufficient funds__________________________________
	b.	Was a closed account_____________________________________________

3.	The employee accepting this check confirmed the identity of the issuer by verifying the issuer’s:
	a.	Name: ____________________________________________________
	b.	Address: __________________________________________________
			  __________________________________________________
	c.	Photo State ID # _______________________________________AND
	d.	Second form of ID _________________________________________

The undersigned complaining witness requests that theft charges be brought against the Defendant ________________________________________ for the above described bad check in the amount of $______________.  This request is not made solely for the purpose of obtaining restitution or payment of the check.  As a complaining witness, I understand that I do not have the right to require that a criminal prosecution be dismissed upon the Defendant’s making restitution on a dishonored check.  The undersigned complaining witness further understands that there are civil remedies for collection of bad checks, including filing a small claims action in the District Court.

Have you or any other person previously filed a complaint concerning this check? (circle one)  Yes    No

								__________________________________________
								Complaining Witness/Affiant


Subscribed and sworn to me before the person signing the Affidavit on the _______ day of ________________, _________.

								__________________________________________
									Notary Public in and for Said State
Des Moines County Attorney
Check Offender Program

Merchant’s Agreement

1. Any merchant or individual who receives an “account closed” or “non-sufficient funds” (NSF) check may use the Check Offender Program (C.O.P.). There is no cost to you to use the program. The program is completely paid for by the check offenders.

You are the first line of defense in this problem; therefore, require that your employees take precautions when accepting checks, your roles are as follows: 

Obtain Two Forms of ID, Photo IDs are best – Driver’s license, business check cashing card, etc., and be sure that the employee writes the ID numbers on the check. (A firearm owner’s ID card by itself is not sufficient).  The check writer's Date of Birth must also be noted on the check that they are presenting to you. 

A. Check cashing cards are appropriate, but only if the presenter of the card is in fact the person named on the card.

B. It is very important to compare the ID picture and the person who is presenting the check.

C. Verify the correct address and telephone number and make any corrections on the check.

D. Be sure that the employee puts his or her initials on the check to show who made identification.

E. Do not accept non-personalized checks or counter checks.

F. Do not accept a post-dated check and never agree to hold a check.

G. Never cash a two-party check or a check made out to someone else other than you or your business.

H. Take extra precaution on accepting checks written on new accounts, generally checks numbered less than 500.

I. Be sure all writing on the check is legible.

J. To reduce losses, you may choose to implement a policy of accepting checks for only the amount of merchandise purchased.

2. If the check bounces, you should call the check writer.  If you do not receive payment, you must send the check writer a CERTIFIED NOTICE for payment plus any service charge your store charges. This letter would need to be sent out certified mail through the U. S. Postal Service.  You may recover the cost of the certification fee as well.  Many bad checks are a result of careless bookkeeping, and a letter from you could solve the problem.  After the Certified Notice has been sent and received you must give check writer 10 days to respond with payment.

3. If you do not receive payment after the Certified Notice deadline, you may choose to utilize the CHECK OFFENDER PROGRAM, 100 Valley Street, Burlington, Iowa 52601.

4. Direct all inquiries about the check(s) that you have submitted to the C.O.P. office by calling (319) 753-8209.  Because of the confidential nature of the subject matter, only the undersigned or authorized representative will be provided the information.

5. Once a check has been turned over to the C.O.P. office, you cannot accept payment or restitution on the bad check directly from the offender.  Restitution and appropriate fees can only be paid to C.O.P.  The offender who wishes to pay on a check that has been sent to C.O.P. should be directed to call (319) 753-8209.

6. The person signing this agreement has been provided a copy of the Check Policy of the CHECK OFFENDER PROGRAM.

7. Any failure to abide by this agreement will result in the discontinuance of a merchant’s or individual’s participation in the CHECK OFFENDER PROGRAM.

8. Restitution received from the check writer will be forwarded by the C.O.P. office to the merchant upon full payment.

9. Once a check has been turned over to the C.O.P. office, you may not commence civil legal proceeding in circuit court against the offender without the express written consent of the CHECK OFFENDER PROGRAM. 

10. This agreement may be amended from time to time by C.O.P. and such amendments shall be effective upon mailing of a notice to the undersigned party.

11. The undersigned acknowledges this is a voluntary program sponsored by the Des Moines County Attorney’s Office.  No liability is assumed by the above parties in connection with this program, nor are said parties guaranteeing the payment or collection of any amounts from the Offender.  The undersigned’s only remedy shall be to request the return of the check from the program.



The undersigned individual/business agrees to abide by the guidelines of the Des Moines County Check Offender Program (C.O.P) and the Check Policy of the Des Moines County Attorney’s Office. 

	Name of Business or Individual: 

	Business Phone: 

	Business Address: 

	Type of Business: 

	Signed: 
	Date: 

	Print Name: 

	Title: 
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